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Dear Honourable Member,

You wrote to me on 9 April and raised some questions about the situation of the “accidental 
Americans”, including by reference to the publication of my written answer to the Question 
E-000816/2020 asked under Rule 138 by your Honourable colleague Mr François-Xavier 
Bellamy.

The Commission has never turned a blind eye to the “accidental Americans” resident in the 
EU and the concerns expressed by them with regard to their personal situation after the entry 
in application of the FATCA rules. To my knowledge, the correspondence received by the 
Commission from these citizens has always received due respect and attention. The issue at 
stake is to examine what actually the Union can do in practice for alleviating the concerns 
expressed by these citizens.

As regards your questions concerning the implementation of the Payment Accounts Directive, 
the Commission services have analysed the national measures transposing Directive 2014/92 
(Payment Accounts Directive - PAD) - in particular Articles 15 and 16 - in the different 
Member States with a view to checking their confonnity with the Directive. In the context of 
this work, the Commission services could not find any provision that hinders the right of 
“accidental Americans” to open a payment account with basic features.

In addition, in March 2018 the Commission services requested the European Banking 
Authority (EBA) to consult national supervisors on this issue to assess how many consumers 
have not been able to open or keep a payment account because of FATCA. It emerged that, 
among EBA members, only one national authority had received a limited number of 
complaints related to FATCA. The Commission services also discussed this topic with 
Member States’ representatives on 18 April 2018 in the context of the Government Expert 
Group on Retail Financial Services (GEGRFS). Two Member States reported having received 
a limited number of complaints on the issue.

Besides checking the transposition of PAD and engaging with the EBA and the GEGRFS, the 
Commission services, including the Legal Service, carried out a legal analysis of the 
compatibility between the right to a payment account with basic features under PAD and the 
US Tax Identification Number requirement under FATCA and the related Inter-Governmental
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Agreements. Although the Payment Accounts Directive entitles consumers legally residing in 
the Union the right to a payment account with basic features, it does not establish the 
documentation that should be provided in relation to opening or maintaining such a bank 
account. The Commission services concluded that, in the absence of an administrative 
practice of a consistent and general nature not to address discrimination issues, the US tax 
identification number requirement, per se, with regard to a dual EU-US national having a 
bank account within the EU or wishing to open one, does not breach the Payment Accounts 
Directive.

As for your questions related to data protection, the independent enforcers at national level are 
the competent authorities and best placed to assess the situation. These authorities are again 
looking into this matter within the framework of the European Data Protection Board 
following their initial conclusion in 2018 that there had been no occasion warranting the 
prohibition of data processing in the context of FATCA, including any transfers to the U.S. 
authorities. The European Commission participates in the meetings of the Board and in this 
context provides any necessary input.

Decisions on whom a state applies taxes are a matter of national sovereignty for any state, 
including the EU Member States. The possible resulting double taxation is in general 
prevented through domestic provisions and bilateral treaty relief, but its appropriate treatment 
requires the respect of the declaratory obligations in the different countries concerned. The 
US decision to subject to tax all its citizens (and as a result to require declaratory obligations 
to the US citizens) was taken many years ago and has always been accepted by EU Member 
States as evidenced by their agreements with the US to avoid double taxation.

The new “relief procedures” adopted in 2019 by the US for individuals who wish to relinquish 
their citizenship are a significant step to favour the individuals who feel to be negatively 
affected by the above described situation because of their limited links with the US. They are 
one of the positive outcomes of the continuing dialogue that the EU Institutions and Member 
States have maintained in these years with the US authorities.

I can ensure you in this regard that the Commission pays consistent attention to the rights and 
interests of the EU citizens and business in all its fonnál and infonnal contacts with the US.

The status of EU citizenship is independent of and unaffected by any third country nationality 
held in addition to the nationality of a Member State. A Member State must treat an individual 
who holds both the nationality of a Member State and of a third country as an EU citizen1. In 
the EU context, EU citizenship thus takes precedence over any additional third country 
nationality. However, this does not prevent third countries from applying their own laws on 
individuals holding their nationality, even if they also hold the nationality of a Member State 
and thus EU citizenship. This is a natural consequence of dual nationality.

Concerning a possible mandate to negotiate an EU agreement with the US in this field, like 
my predecessor Mr Moscovici, I remain open to any support for this from the Council, as any 
initiative to this aim would require the unanimous consent of the Council for adoption.

f Yours sincerely,J HÜ-'* Paolo GENTILONI

1 See judgment of 7 July 1992, Micheletti and Others
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