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2. In their responses to the 2021 Questionnaire, the authorities reiterated the legal provisions 

discussed above. No further explanation was provided on how the legislation covers the 

situations of involvement of the natural person with a “leading position” as accessory or 

instigator for the commission of the offence, as a factor for triggering the liability of the legal 

person. Therefore, this particular requirement of the Convention still needs to be addressed 

by the country.    

Article 10(2) 

3. The 2014 COP assessment report on Montenegro concluded that the legislation (the 2007 

Law on Criminal Liability of Legal Entities) did not cover explicitly situations where lack of 

supervision or control by the natural person, who had a leading position in the legal person, 

had made possible the commission of a criminal offence for the benefit of the legal person. In 

their responses to the 2021 Questionnaire, the authorities made reference to the provisions of 

the same Law - Art. 5 Grounds for liability of a legal entity and Art. 6 Limits of the liability of 

legal entity for criminal offences. Therefore, this requirement of Art.10 cannot be considered 

as implemented.  

Effective implementation 

4. The statistics provided by the authorities illustrate indictments against 15 legal persons, 

without a clear indication that these concern ML offences. Nor is there an indication as to 

whether these indictments resulted in any conviction of a legal person for ML. This leads an 

ambiguity as to whether there are convictions for legal persons for ML offences and whether 

the provisions on corporate criminal liability were tested in practice.  

Conclusion/ Recommendation 

5. The corporate criminal liability regime in Montenegro is partially in line with the requirements 

of Art. 10(1) of the Convention. The issue regarding the acts of the natural person with a 

leading position as accessory or instigator, being a precondition for the corporate liability, still 

needs to be addressed. In addition, the legislation does not expressly and fully implement the 

requirements of Art.10(2). Therefore, the authorities are recommended to undertake 

legislative measures as necessary to provide for the liability of legal entities for the offence 

committed due to the lack of supervision or control. The indictments against 15 legal persons 

(even if not for ML) is definitely a positive sign for developing the case law. Nevertheless, since 

no conviction for the ML was provided, the authorities are recommended to take additional 

steps to facilitate the use of corporate liability mechanisms by judicial and law enforcement 

authorities taking into account the various circumstances envisaged by Article 10. 

 

The Netherlands  

Article 10 (1) 

1. Dutch legislation (Article 51 of the Dutch Criminal Code) provides for the liability of legal 

persons for the criminal offence of ML. Legislation does not establish specific criteria which 

have to be met for imposing the criminal sanction against legal persons. This notwithstanding, 

the explanations provided by the Dutch authorities indicate that these criteria were developed 

by the jurisprudence, namely through the Supreme Court rulings of 23 February 1954 

(IJzerdraad case) and 21 October 2003 (Zijpe case), which were confirmed and further 

clarified by the subsequent Supreme Court decisions. The relevant jurisprudence confirms 

that the basis for criminal liability of a legal person is whether the relevant behaviour of a 

natural person can be reasonably attributed to a legal person. In authorities’ view, this provides 



 
 

35 
 

a wide legal basis for attribution of criminal liability to a legal person, including for ‘the lack of 

supervision or control’. Relevant extracts from these cases were made available to the 

rapporteurs. Indeed, these cases provide relevant criteria which are to be used to determine 

in which cases the behaviour of natural persons can be attributed to legal persons. Dutch 

authorities call this as ‘functioneel daderschap’ (i.e. ‘effective perpetration’). Effective 

perpetration can be established when a legal person has a) disposition force over, and b) 

acceptance of the prohibited physical behaviour of another natural person. The disposition 

force over the prohibited physical behaviour of another, means that the accused has a 

hierarchically higher position and thus a control (i.e. to permit or to ban) acts of another natural 

person, often an employee, who performs the prohibited act. Acceptance means that the 

accused knew that a prohibited act took place, or knew that the act generally happens in such 

a (prohibited) way but did nothing to prevent such situation.  

2. Unlike the scope of the Convention (the requirements concerning the categories and 

involvement of natural persons in committing an offence, i.e. “any person who has a leading 

position”) the criteria established by the Dutch jurisprudence is by far broader and refers to 

anyone “working for the company”, whether the person has a leading position in the company 

or not. 

3. Liability of legal persons is possible in cases where the natural person acted as instigator 

or accomplice. This is based on the general provisions of the Criminal Code ( Art.48 ) which 

establishes the liability of natural persons who intentionally aids and abets the commission of 

a serious offence. Once it is determined that a legal person could be held liable, the exact 

involvement of a natural person can then be determined. Whether a natural person acted as 

a co-perpetrator, instigator, accomplice or as a participator in a criminal organisation is then 

decided in accordance with Articles 47 and 48 Criminal Code. In the view of the rapporteurs, 

the explanations provided by the authorities indicate that these provisions in conjunction with 

the criteria developed by jurisprudence cover the requirements of the Article 10 (1).  

Article 10 (2) 

4. Dutch legislation does not have provisions which directly addresses the requirements of the 

Article 10 (2) in the legislation. However, the authorities advised that the above-mentioned 

jurisprudence (Zijpe case) provides for corporate criminal liability in cases when “the behaviour 

was under the control of, accepted or deemed to have been accepted, or failed to have been 

prevented by the company”. In addition, they referred to the recent case of ING Group Bank 

where a natural person who was in charge of supervision, was prosecuted. In authorities view, 

the jurisprudence has shown that Art.10(2) is applied in practice and that the Art. itself does 

not require ‘legislative measures’ but rather ‘measures’ which is what they already had. The 

rapporteurs, to the extent to which the jurisprudence was presented to them (i.e. the ING 

Group Bank case was not made available in English) agree that the Dutch system includes 

some form of liability of legal persons for the offence committed due to the lack of supervision 

or control. In rapporteurs’ view, the country would still benefit if corresponding legislative 

amendments would be introduced to clearly reflect the requirements of Art.10 of the 

Convention.    

Effective implementation 

5. The authorities provided statistics on the number of cases where the liability of legal persons 

for the ML offence had been established. In the period 2015-2020, 138 legal persons were 

held liable for ML offences. In addition, jurisprudence was presented in order to demonstrate 

the practical application of specific criteria required by Art. 10 (1 and 2). The presented 

jurisprudence is relevant and confirms the effective application of Article 10 by Netherlands.  
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Conclusion/Recommendation 

6. Dutch legislation and jurisprudence introduced the liability of legal persons for the ML 

offence. The jurisprudence appears to be well developed and it interprets the legislation 

broadly, thus applying the requirements of Art.10 of the Warsaw Convention. This 

notwithstanding, the rapporteurs recommend to authorities to consider amending the 

legislation and fully reflect the requirements of Article 10 therein. The authorities are also 

encouraged to continue developing case law on the liability of legal persons for ML offences. 

 

North Macedonia 

Article 10(1) 

1. Criminal legislation of the Republic of North Macedonia provides for the liability of legal 

persons. The Criminal Code either includes the possibility of legal persons being held liable 

as one of the provisions of an article which defines exactly the offence (Criminal Code, Art. 

28-a (1)) whilst for the other offences (i.e. those which do not have such a provision in articles 

where they are defined) the criminal liability of legal entities is envisaged if a significant 

material benefit has been acquired or significant damage has been caused to others (Criminal 

Code, Art. 28-a (2)). 

2. Money laundering incrimination explicitly envisages the criminal liability of the legal person 

(Criminal Code, Art 273 (6)). Furthermore, there are specific conditions required to be met to 

hold legal persons liable. Consequently, the liability is possible if the offence is committed by 

a responsible person within a legal entity, on behalf, for the account and for the benefit of a 

legal entity. ’Responsible person’ is defined in Art. 122 (7) of the CC, and it includes a natural 

person entrusted with the execution of regulations, use of property, management of production 

and supervision. In rapporteurs’ view this definition lacks of one of the elements envisaged by 

Art. 10 (1) and that is a natural person with the power of representation.  

3. The legal entity shall also be liable for a crime even when there are factual or legal obstacles 

for determining the criminal liability of a natural person as an offender (Art. 28-b (2) CC).  

4. Authorities indicated that the liability of legal persons is possible when the natural person 

has acted as accessory or instigator in the commission of the ML offence if it is committed by 

a responsible person within a legal entity, on behalf, for the account and for the benefit of a 

legal entity. According to what the authorities have explained, liability of a natural person acting 

as an instigator or an accomplice is covered by the general part of Criminal Code, in particular  

Art. 22 and 23. Article 22 of the CC states that ‘if two or more persons, by participating in an 

act of committing or by any other significant contribution towards the committing of the crime, 

jointly commit a crime, each one of them shall be sentenced with the proper sentence 

prescribed for such crime.’ In addition, according to the Article 23 stipulates that ‘whosoever 

premeditatively instigates another to committing a crime, shall be punished as if he had 

perpetrated the crime himself. Consequently, in all instances, whether the natural person 

committed the crime or acted as an accessor or instigator of the crime, criminal liability of the 

legal person would be possible.   

Article 10(2) 

5. A legal person is liable for an offence committed due to failure of the governing, managing 
and supervising body to prevent a crime, or if they conceal it or do not report it. This rule is 
valid only with regard to an offence resulting in significant proceeds or in significant damage 
to a third party (Criminal Code, Art. 28 (a)). 
 


